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THE LAW OF LANDLORD AND TENANT.'
SECOND ARTICLE.

§ 11. An assignment is a transfer to another, of the interest one
has in lands. There is this distinction between 'a lease and -an
assignment, that, in a lease the grantor conveys an interest less
than his own, reserving to himself a reversion, but in an assignment, he parts with his whole estate. No consideration 'is necessary in an assignment. 2 In Ohio, an assignment must be witnessed.3
The relation of landlord or tenant is transferred when the lessor
assigns his reversion, when the assignee immediately becomes the
landlord; wheq the lessee assigns his term, in which case, the
assignee of the term becomes the tenant; and when both parties
respectively assign their interests, 'when the assignees of the reversion and the term occupy the places of the original parties. Ttie
assignee of the reversion may have an action of debt against the
assignee of lessee.' The latter may discharge himself, except from
covenants running 'with the land, and broken during his enjoyment
by a bona fide assigntnent to another. The original lessee is
always liable upon his covenants during the term, although he may
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have assigned it to another,1 and even if the lessor has accepted
the assignee as his tenant by receiving rent.2 The assignee may
have an action of covenant against the lessor and his assignee for
the breach of any covenant running with the land,3 but not if the
lessor assign the lease without the reversion.4 It is said to be the
general rule in this country, that an assignee of the reversion is
placed in all respects upon the footing of the original lessor, and
the lessee or his assignee have all the rights and remedies against
him which they would have against the original lessor, except a
recovery in value upon a warranty. If before entry by lessee for
years, a stranger wrongfully enter, or if the lessor continue in possession after the commencement of the term, still the lessee may
make a valid assignmenf, because he cannot be divested by any
wrongful act of an estate which has not as yet vested in him.6 A
lease cannot be validly assigned without writing, mere delivery of
the lease passing no title. Transfer by operation of law is excepted. If a tenant grant a portion of his estate to another, it is
not an assignment but an underletting, and he may distrain for
rent due him on the underlease, though not if he assign, for he has
no reversion. The underlessee is not liable for the rent reserved
in the original lease, except so far as his goods and hattels, while
on the premises, are liable to distress for rent due to the original
landlord. There is no privity between the latter and the underlessee, who is not liable to an action for such rent or for a breach
of covenant made before transfer to him. A covenant not to underlet or assign is not broken by letting part of premises. 7
§ 12. The profits of the crops growing when an estate determines,
are called emblements. The general rule is, that where a tenant's
estate depends on some uncertain or contingent event, he is entitled
to emblements, unless the termination of his interest was caused
by his voluntary, wilful, or wrongful act. In: Pennsylvania, a tenant
for a term certain is entitled to the away-going crop, and may
maintain trespass after the expiration of the lease, against the landlord or his grantee.$ The right to this crop is usually vested in
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the out-going tenant by the express terms of the contract, or by the
custom of the country; and evidence of a custom is admissible, if
not inconsistent with the express or implied terms of the contract.'
The question as to away-going crops under a custom is quite a

2
different thing from emblements which are by the common law.

If a tenant for years, or from year to year, do anything amounting to forfeiture,' or if the'landlord enter for condition broken, 4
the tenant is not entitled to emblements; for, by his own act or neglect he determines his estate. So if tenant at will determines his
own estate. If a person seised jmre uxoris sow the land and die, his
executors shall have the emblements. A tenant entitled to emblements may maintain trespass against his landlord for forcibly preI
venting his taking them. 5
§ 13. The landlord is in no case bound to repair unless he has
agreed to, and ihe tenant cannot make repairs at the expense of the
landlord, or deduct their amount out of the rent, unless there is a
special agreement to that effect. 6 The e is nP implied warranty on
the part of the landlord for quiet enjoyment,7 or that the premises
are at the time of the demise, or that they shall continue to be, in
any particular state or fit for any particular purpose, and the tenant
is bound to pay his rent, though he may have had no beneficial use
whatever of the property demised.8 In Smith vs. Marrable,9 it was
held, that when a man lets a farnihed house, he impliedly undertakes that it is habitable, and in this case the house being infested
with bugs, it was held that tenant might quit without- notice, and
was liable only for the time actually occupied. In a later case in
the same court,10 when the whole law was carefully examined and
discussed, it was held that there was no such implied warranty.
This seems to be just, for the tenant phould suffer for his own want
of caution in examining the premises. But the house in this case
was unfurnished, and the authority of Smith vs. Marrable seems
2 Taunton, J., 1 Act. & E. 933.
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unshaken by the ruling in ilartvs. Windsor.' So there is no implied warranty on the letting of land that it shall be fit for the purpose for which lessee requires it. If the preniises become uninhabitable from any other cause than the default of the landlord, the
tenant is nevertheless bound to pay the rent.' And all cases in
which the tenant is allowed to quit without notice, and is exempted
from future rent, are where there has been enormous and fraudulent
misdescription of the premises, or they have been uninhabitable from
the wrongful act or default of the landlord.' When premises under
demise are destroyed by fire or any other inevitable casualty, the rule
is, that in the absence of any special contract, the landlord is never
liable to rebuild, even if he has received the value from an insurance
office. 4 Neither is the tenant.5 But the latter is liable for rent
until the tenancy expires. 6 Where there is an express agreement
to repair and leave repaired, the leFsee is liable to rebuild in case
of any unavoidable contingency from fire or flood,7 on.the principle
that if a party, by his own contract, create a charge upon himself,
he is bound to make it good, even in case of inevitable accident, for
he might have introduced exceptions. Under a general covenant
to repair, it is sufficient to keep in substantial repair, 8 and one
holding over must deliver the premises in the same state of repair
they should have been in had he left at the termination of hia
tenancy. The duty of the tenant to repair is the same thing as his
liability for permissive waste, and there results from the leasing on
his part an implied covenant to take reasonable care of the premises
and surrender them in the same state he received them, subject only
to the wear of time and use.' Hence he must keep them wind and
water tight, repair all slight injuries to windows, blinds, etc., which
if neglected, might prove of serious detriment. 1" But he need not
make lasting repairs, and his liability in this respect depends much
on the condition of the premises when they were demised, and upon
the duration of his estate. There is also an implied covenant on
1 Vide Sutton v3. Temple, 12 M. & W. 52.

1 10 Bing. 385.
10 M. & W. 321.
11 Ves. 116; 16 Ms. 238; 3 Johns. 45.
9 12 M. & W. 827.
I M. & Rob. 173.

2 3

Dow, 233; 1 M. & W. 112.

5 Aleyn R. 27; 1 Bibb, 536.
7 1 Dll. 210.

'0 3 Ad. &E. 449.

THE LAW OF LANDLORD AND TENANT.

the part of a yearly tenant of a farm, that he will cultivate it in a
husband-like manner, and according to the custom of the country.
Assumpsit will lie for a breach of this covenant, and the existence
of a lease containing no provision in relation to the subject, will not
exclude it.' A covenant in a lease to repair may be construed to
mean only what may be damaged ad interim, but a covenant to
deliver in good tenantable repair in every respect, binds the party to
restore in such state, without reference to the condition in which he
received. 2 At common law, a tenarit of a close was not obliged to
fence against an adjoining close, unless by force of prescription, and
then only against such cattle as were rightfully in the adjoining
close; yet he was bound at his peril to keep his cattle in his own
close. Every person might maintain trespass against the owner of
cattle found on his land, and case for not repairing, whereby another
party is injured, could be brought only against the actual occupier.
And the landlord might maintain an action against the tenant, on
the ground of injury done the inheritance. 3 In most of the States,
by statute, the occupants of adjoining enclosures must keep up sufficient fences at their equal expense. But it has been decided
under these statutes,4 that until partition, no neglect can be alleged
by one against the other; so if the cattle of one enter upon the
land of the other, the former will be liable in trespass. In Vermont
and Connecticut, however, the contrary doctrine prevails, and the
tenant must enclose his own land with sufficient fences, or he can
not maintain trespass.§ 14. A tenant is estopped from denying the title of his landlord.6 Therefore a third person having a title paramount to that
of lessor, cannot recover rent of the tenant, until he has entered or
made legal claim. 7 A tenant having in any way recognized the
title of landlord is estopped from denying, although want of title
appear from landlord's own evidence.' Yet the tenant may show
1 13 M. & W. 752; Chit, on Contr. 20. 2 6 Monroe, 150.
'4 T. R. 319.
' 4 Mete. 589; 5 Greenl. 536; 7 N. H. 518; 4 Halst. 884; Addis. on Contr. 268.
r1 Vt. 476; 14 Conn. 292.
61 Gr. Ev. 31.
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that landlord's title has terminated by his own conveyance or
by operation of law.'
§ 15. All taxes and assessments are payable by the landlord,
(though in respect to the public, primarily chargeable on the tenant)
unless some provision be made in the lease in regard to it. If the
tenant discharge the taxes, he'n~ay deduct the amount from the
rent. In a covenant that all charges shall be paid by the tenant,
any words which express clearly that no deduction shall be made
from the rent by reason of aiy charges upon the premises, will be
sufficient.2
§ 16. Rent is the profit in money, chattels or labor, annually
arising to the landlord in recompense for the use of the lands he
lets. Rent must be cerrain, and its amount certainly ascertained,
and it may be payable quarterly or biennially, or at any regularly recurring period. Rent must be reserved to the lessor and
his representatives, and not to a stranger. The reservation may
be made by any form of words. There were at common law,
three kinds of rent: -iz : Rent-service, Rent-charge and Rentseek. The distinction between them was that the owner of the first
could distrain, whereas the owner of the second could not, without
an express agreement to that effect, and the owner of the third, in
no case. At present, however, there is the same remedy by action
and distress for every kind of rent certain.8 The remedy for recovery, on non-payment, however, differs according to the nature
of the contract. Covenant, debt, or assumpsit, for use and occupation may lie, and ejectment in certain cases ; but distress, as provided
by the common law and improved by statute, is the most usual
remedy.
§ 17. Waste consists of such acts or omissions as tend to destroy or
lessen the value of the inheritance, to the permanent loss of the reversioner or owner in fee.4 Whatever does a lasting damage to thefreehold,
is waste. If the tenant alter any part of the house, remove anything
fixed to the premises by the landlord; even if the value of the
premises be thereby improved, it is waste. If the tenant dig up
19
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the surface for making bricks, or for any purpose except to convey
away water, or for actual use, as turf; or if he remove any ore or
stone, or timber lying or standing on the ground, or injure ornamental trees, it is waste; and a court of equity will grant an injunction to stay waste, and the bill may also pray for an account of
the waste already committed. Waste is either voluntary or permissive. The latter is simply neglect or omission to keep in tenantable
repair; the former consists in some positive act. Changing one
species of land into another is voluntary waste. Suffering a building to go to decay is permissive. In the latter case the tenant may
cut timber to repair with. All tenants are liable for voluntary
waste, and all, except tenants at will and at sufferance, to a greater
or less extent, for permissive waste. If the tenant covenant to repair, and does not, waste will not lie.1 Remedy by An action on
the case in the nature of waste, has been held not to lie for permissive waste, and recourse must be had to the old and sure remedy of
a writ of waste. 2 The question has not been raised in this country,
but under the old statute of Gloucester, tenant for years created
by act of party was responsible for accidental fire as for permissive
waste. Chancellor Kent says, that this doctrine has probably never
been carried to that extent in the common'law jurisprudence of the
United States. He also observes, that the provisions of this statute
may be considered as having been imported by our ancestors. 3
This statute made the penalty for waste committed by a tenant for
life, or years, under an action for waste, the forfeiture of the p!ace
and treble damages. The rule is different in the different States.
In Massachusetts, the penalty is forfeiture with damages. 4 The
remedy is action on the case in the nature of waste. In Ohio and
Rhode Island, the action of waste is still in use for the recovery of
the freehold wasted, and this is probably the general law in this
country.- It is said6 that our American law on the subject of waste
is somewhat varied from the English law, and better adapted to a
new and growing country; and it seems reasonable that acts of
Co. Litt. 546 (n) 1.
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waste should be regarded as venial here, when so large a portion of
the land is as yet unreclaimed from nature, which, in the parent
country, would be deserving of punishment. Thus we find that
when wild land, wholly uncultivated, is leased, the lessee may fell
timber without waste. Tenants for years are answerable for waste
committed by all third parties, (except, for the acts of God and
public enemies,) and take their remedies against the wrong doer.2
An action on the case in the nature of waste will lie against tenants
for years, for voluntary or permissive waste.' But a lessee for
years without impeachment of waste, holding under tenant for life,
may lawfully commit waste. 4 A tenant who commits waste by
cutting timber, acquires no right to that timber, and a bona fide
purchaser is liable in trover to the owner.' Whether acts done are
prejudicial to the ]andlord, is a question for the jury in an action for
waste.

6

§ 18. The law of fixtures relates to those caseg where a thing
affixed to the land, and constituting a part of the premises until
removed, is taken away by some party not the owner of the land,
as a chattel belonging to himself. At the present time, and as
between landlord and tenant, contrary to the original rule of the
common law, which subjected every thing annexed to the freehold
to the law governing the freehold, many things are treated as personal property which seem to he attached to the freehold, and the
right of removing fixtures has come to be the rule instead of the
exception. 7 Fixtures seem to stand upon the debatable ground
between real and personal property, and every case depends much
upon the peculiar circumstances. 8 The greatest indulgence has
been allowed in favor of tenants, and decisions establishing the right
of removal in other cases, will apply d fortiori between landlord
and tenant. All things fixed to the freehold at the commencement
of the tenancy, or affixed by the landlord during the tenancy, belong
to him; so all things annexed by the tenant during his term, if they
7 Johnson, 227.
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be not what are termed domestic or trade fixtures, and also every
thing not removed by the tenant before quitting pogsession. 1 So, if
the tenancy be determined by forfeiture, all fixtures become the
landlord's. The general rule in regard to removal by tenant is,
that he may take away any thing annexed by him to the freehold,
provided the premises will not thereby be put in a worse condition than when he entered, 2 and whether injury be caused by such
removal, is a question for the jury.3 Whether in a particular case,
an article is a fixture or not, is a question partly of fact and partly
of law,4 but the general distinction is, that where a thing is accessory to any thing of a personal nature, such as trade, it is a chattel,
but where it is necessary to the enjoyment of the inheritance, it
belongs to the inheritance.8 . Domestic fixtures include all articles
annexed by a tenant to a dwelling, in order to make it comfortable
and convenient, things necessary to the occupation of the house,
rather than to the house itself, useful or ornamental, such as hangings, chimney-pieces, grates, stoves, bells, coffee-mills, etc., provided
always that they can be removed without injury to the house. But
things necessary to complete the house, such as doors, windows,
locks, &c., are not removable. Trade fixtures form the most extensive class of fixtures, and the law in relation to them has been
longest established and most liberally construed. Property attached
by tl* tenant to the freehold, whatever be the form or size thereof,
may be removed, and the only inquiry is, was the article in question designed for the purposes of trade.6 Thus, stills and furnaces
for making whiskey, 7 a kettle and boiler in a tannery," machinery
for spinning, though nailed to the floor,9 a building for the business
of a dairyman and the residence of persons engaged in it.1O
Where, as in the latter case, a building is in. part only for the
purpose of trade, it is said that the right of removal will depend
upon the question, what is the primary business carried on."
'1 B. & Ad. 394.
2 4 Pick. 310.
3 Ibid.
4 1 trod. & B 510.
5 1 Miss. 508.
6 Story, J., 2 Pet. 137; 17 Johns, 116; 4 Watts, 330. 7 3 Miss. 207.
8 1 Miss. 508.
9 3 Vt. 425.
102 Pet. 187.
1 1 Hil. Abr. 14.
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But agricultural tenants receive none of the indulgence accorded
to tenants engaged in trade. They cannot remove buildings erected
for purposes of husbandry, even though they leave the premises as
they found them.' And an outgoing tenant in agriculture is not
entitled to the manure made on the farm during his tenancy, even
though lying in heaps in the farmyard, 2 and contrary to the English rule, which makes dung in heaps personal property, but part of
the land when spread.' It would seem to be the English rule for
the outgoing tenant to sell or take away the manure.- Story, J.,
5
that the strictness of the comintimates in Van Ness vs. Paeard,
mon law in relation to the agricultural tenant, should be relaxed in
this country in accordance with the liberal spirit of the times ; and
in consideration of the extent of our uncultivated.territory, would
seem to subserve alike the interest of the landlord, the benefit of
the tenant, and the good of the public. Yet manure made upon the
land of tenant at will is personal property,' and shrubs and trees
in land leased for a nursery, when planted for purposes of sale, are
removable.7 But, in England it has been held that a tenant not
a gardener by trade, could not do so. The right of removing fixtures after the term expires, is limited 'to the case where tenant
holds over, 8 but if his term be of uncertain duration, a reasonable
time shall be allowed him. Tenant's creditors may remove, by legal
process, whatever the tenant himself might, before quitting possession. 9 In case of tenant's bankruptcy, his assignees will be entitled to all fixtures which the bankrupt might remove during his
for rent, not even those
term. A landlord cannot distrain fixtures
0
remove.'
to
entitled
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tenant
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